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In summary, habitat injury is overstated by an injury assessment that is
essentially a desktop exercise that “spreads” several hundred acres of a direct
footprint of oil over many thousands of hypothetically exposed acres, then assumes
injury based on past studies of effects that occur under a direct footprint of oil
(differing exposure conditions). The injury assessment relies upon numerous
assumptions that were made in the absence of observation or measurement and are
counter to the empirical evidence. Bird injury is overstated by excluding the bird
gains resulting foregoing over 15,000 waterfowl hunting trips, and by overestimating
at the start the number of killed or injured birds. The overstated injury is then
translated into restoration projects that involve double recovery counter to OPA rules.
This has resulted in overestimation of restoration costs by a substantial portion of the
overall cost estimates provided by the Trustees. It is likely that comparable
inferences for injury assumptions and adjustments for overestimation in both injury
and restoration requirements would result in cost savings to the Qil Pollution Trust
Fund in excess of $10 Million USD.

IV. Contingency Funding

The RP does not understand why the DARP includes a 25% “contingency” for
cost over-runs, amounting to nearly $6 million on top of the $24 million restoration
projection. Fundamentally, the DARP is intended to quantify injury and to convert
that injury assessment into a dollar amount. The use of a contingency suggests that
the process has been reversed. That is, the selected restoration projects have
influenced the valuation of injury. The RP believes it is incumbent upon the Trustees,
particularly when public funding is being used to undertake selected restoration, to
“fit” the projects into the injury valuation, not the other way around. If a 25%
contingency is appropriate, then the restoration project budget should accommodate
that element of cost, so that the total projected NRDA — a number tied to the actual
value of the injury — covers the cost of the restoration project plus any construction
contingencies.

The RP is familiar with the use of contingencies in these types of exercises, but
believe they have come into use largely because of the nature of Trustee-RP
settlements, with the RP generally “cashing out” its liability at a fixed amount —
because the Trustees do not always have the ability to go back to settling RPs,
contingencies are added (and negotiated) as an allocation of risk. That element is
absent from this NRDA process, since restoration funding will come through the NPFC.
In the present circumstance, with pay applications being made to the NPFC, the use
of a 25% contingency is inappropriate and could potentially result in a waste of
taxpayer money and valuable resources within the Fund. We assume the NPFC will
approve pay applications as they are submitted, as opposed to issuing a lump sum
payment, including an appropriate contingency, to individual Trustees or their
contractors. If additional work is needed, new pay applications should be made to
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cover the cost overruns, with justifications provided at that time. Because of the
importance of the Fund, as a matter of public policy it should not be depleted
speculatively to cover contingencies that may or may not be justified.
Correspondingly, if the Trustees are able to bring their final restoration projects in
below budget the resources of the NPFC continue to be preserved. Although these
types of funding questions will ultimately have to be worked out with the NPFC, the
RP believes it is inappropriate in this circumstance to build a 25% contingency into the
damage assessment.

V. “Monitoring and Oversight” Costs

For the same reason the RP believes it is inappropriate to tack a contingency
cost on top of the valuation of injury, it believes the funding of “monitoring and
oversight” should be subsumed within the valuation of injury. Stated differently, the
cost of selected restoration projects should be scaled back so that the value of
Trustee oversight can be included within restoration project costs. It is inappropriate
to, in effect, increase the valuation of injury with what amounts to administrative
costs associated with implementing preferred restoration projects. The Trustees
have, in effect, added off-balance sheet costs into the equation, which is not
authorized by OPA. It appears that the Trustees have undervalued the cost of their
projects by pulling out project costs tacking them on top of the injury costs.

The Draft DARP does not contain enough information to allow the RP or the
public to evaluate how the Trustees calculated “"monitoring and oversight” costs of
nearly $2.1 million over a period of 7 years (e.g., annual costs averaging
$300,000/year). At a minimum, there is no detail provided as to who will be doing
what, at what pay grade, or how the time estimates were calculated. For example,
NOAA projects 1818 hrs. per year (a fairly precise number, suggesting that it is more
than a mere estimate) at an average annual cost of $250,000. That is a government
employee working at an average rate of $138/hour. The RP and public have a right
to know whose time is being assigned to these numbers and how the cost figures
were derived. At a minimum the DARP should identify the types of personnel and
. from which agencies and list the costs expected to be incurred by these employees in
their “monitor and oversee” roles.

We appreciate the opportunity to comment but renew our request for
additional time following our receipt of the additional information and data identified
above. We believe an additional 60 days from our receipt of the additional
information requested above (which may include its posting on the NOAA website
page for this incident and some communication of that posting to the RP
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representatives listed on the cover page) would be adequate. Thank you for your
consideration of these comments.



